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The present dissertation starts from the origin and the meanings of the 
prerogative of mercy, demonstrates the constitutional norms and the constitutional 
practice of it, then discusses its constitutional characteristics and also the legal 
properties of it. Then evaluates and considers the actualities of the prerogative of 
mercy that in our country. 
Except the Preface and the Conclusion, this article is divided into four parts. 
The first chapter starts from the origin of the prerogative of mercy. Analyses the 
evolvements of the meanings that from antiquity to modern times. Compares scholars’ 
different opinions about the meanings of the prerogative of mercy. Then brings 
forward the opinion of my own.: so-called the prerogative of mercy is a power that 
used by the chief of state or the supreme power organ, that regulates by the 
Constitution, what is used for exempting or lightening the punishments of the 
criminals. 
The second chapter analyses the constitutional norms of the prerogative of mercy, 
and the characteristics. The problem of the prerogative of mercy in ancient time is a 
pure penal problem. Until the neoteric time, with the idea that the national power 
should be limited is mature, the Constitution regulates the prerogative of mercy and 
turns into an important system. This chapter concentrates on the necessities of 
regulating the prerogative of mercy by the Constitution, via comparing the 
Constitution text of several countries, concludes the technologies of how to regulate 
the power. And then discuss the legal properties of the prerogative of mercy. 
The third chapter analyses the constitutional practices of the prerogative of 
mercy in the contemporary era. This chapter concentrates on analyzing the defects 
that lies in the constitutional practices of the prerogative of mercy, and then discuss 
the development trend of the prerogative of mercy. 
The fourth chapter analyses the forming and the developments of the prerogative 
of mercy in China. After considering the defects and absences of the constitutional 
practices in our country. Then brings forward my opinion of how to perfect the system 
of the prerogative of mercy. 
 


























目   录  
 
 
目  录 
 
引  言 ····················································································································· 1 
第一章  赦免权的起源及其含义的演进 ····················································· 3 
第一节  赦免权的起源···························································································· 3 
一、中国赦免权的起源 ···················································································· 3 
二、国外赦免权的起源 ···················································································· 4 
第二节  赦免权含义的演进 ···················································································· 6 
一、古代赦免权的含义 ···················································································· 6 
二、近现代意义上赦免权的含义 ···································································· 6 
三、结论············································································································ 7 
第二章  赦免权的宪法规定 ············································································ 8 
第一节  赦免权是一种宪法权力 ············································································ 8 
一、赦免权存在的正当性 ················································································ 8 
二、赦免权在宪法上的体现 ············································································ 9 
第二节  宪法对赦免权的规定 ·············································································· 10 
一、宪法规范和限制赦免权的必要性··························································· 10 
二、宪法限制赦免权的技术手段 ·································································· 12 





第三章  赦免权的宪法实践及其发展趋势 ·············································· 22 
第一节  赦免权的宪法实践 ·················································································· 22 















第二节  赦免权宪法实践的发展趋势 ·································································· 25 
第四章  对我国赦免权宪法规定及其实践的反思································· 27 
第一节  我国宪法对赦免权的规定 ······································································ 27 
一、我国近代宪法对赦免权的规定 ······························································ 27 
二、新中国成立后宪法对赦免权的规定······················································· 28 
第二节  建国后我国赦免权的宪法实践及其存在的主要问题··························· 29 
一、建国后我国赦免权的宪法实践 ······························································ 29 
二、建国后我国赦免权的宪法实践的特征及存在的问题 ··························· 30 
第三节  完善我国宪法上赦免权的几点反思 ······················································ 31 
结  语 ··················································································································· 34 
参考文献··············································································································· 35 



















Preface ···················································································································· 1 
Chapter 1  The Origin And The Meanings of The  
Prerogative of Mercy ································································· 3 
Subchapter 1  The Origin of The Prerogative of Mercy ······································ 3 
Section 1  The Origin of The Prerogative of Mercy in China ··························· 3 
Section 2  The Origin of The Prerogative of Mercy Overseas ·························· 4 
Subchapter 2  The Developments of The Meanings  
of The Prerogative of Mercy·························································· 6 
Section 1  The Meanings of The Prerogative of Mercy in Ancient Time ·········· 6 
Section 2  The Meanings of The Prerogative of Mercy in Modern Times ········ 6 
Section 3  Conclusions ····················································································· 7 
Chapter 2  The Constitutional Norms of The  
Prerogative of Mercy ································································· 8 
Subchapter 1  The Prerogative of Mercy is A Constitutional Power ·················· 8 
Section 1  The Justice of The Prerogative of Mercy ········································· 8 
Section 2  The Embodiment of The Prerogative of  
Mercy In The Constitution······························································· 9 
Subchapter 2  The constitutional regulation of the Prerogative of Mercy········ 10 
Section 1  The Necessities of Regulating the Prerogative of Mercy  
by the Constitution········································································· 10 
Section 2  The Technologies of Regulating ···················································· 12 
Subchapter 3  The Legal Properties of The Prerogative of Mercy···················· 18 
Section 1  Power of Administration································································ 18 
Section 2  Power of Legislation······································································ 19 
Section 3  Power of Justice············································································· 20 
Section 4  Conclusions ··················································································· 20 
Chapter 3  The Constitutional Practices of the Prerogative  














Subchapter 1  The Constitutional Practice of The Prerogative of Mercy········· 22 
Section 1  Main Types of The Constitutional Practice of The  
Prerogative of Mercy ····································································· 22 
Section 2  The Problems in The Constitutional Practices ······························· 24 
Subchapter 2  The Development Trends of the Prerogative of Mercy ·············· 25 
Chapter 4  The Considerations Of The constitutional  
Norms And The Practices Of The Prerogative  
Of Mercy In China ··································································· 27 
Subchapter 1  The Constitutional Norms of The Prerogative of Mercy ··········· 27 
Section 1  The forming of the Prerogative of Mercy in  
Constitution in China····································································· 27 
Section 2  The Constitutional Norms of the Prerogative of  
Mercy of The New China ······························································ 28 
Subchapter 2  The Characteristics and Problems of The Prerogative 
of Mercy After The New China is Established ··························· 29 
Section 1  The Constitutional Practice of The Prerogative  
of Mercy After The New China is Established······························· 29 
Section 2  The Characteristics and Problems of the Constitutional  
Practices of The Prerogative of Mercy After The 
New China is Established ······························································ 30 
Subchapter 3  Several Advices of How to Perfect the  
Prerogative of Mercy ··································································· 31 
Conclusions ········································································································· 34 















引   言  
 1
 































































第一章   赦免权的起源及其含义的演进  
 3
 
第一章  赦免权的起源及其含义的演进 
 

































































                                                        
① [法]福柯．规训与惩罚[M] ．刘北成，杨远婴译．上海：三联书店，1999．62． 
② 邱濬．大学衍义补(卷之一百九)，“慎眚灾之赦” ．6． 
③ 托德．希腊历史碑文．转引自周长龄．法律的起源[M]．北京：中国人民公安大学出版社，1997．278． 
④ 蔡墩铭．唐律与近世刑事立法之比较研究[M] ．台湾 1968．319—320． 










































                                                        


















Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
